ALTERNATIVES TO 
“TRADITIONAL” DIRECTORS & OFFICERS
LIABILITY INSURANCE

Directors’ and Officers liability insurance (D&O) has been available for purchase for almost eighty (80) years, with interest building (for many potential purchasers) only since the 1990s.  Since that time, several alternative forms of D&O insurance have emerged, to add to or supplement more traditional D&O insurance.  These forms include:
“SIDE A” COVERAGE

As opposed to “Side B” (or, Insuring Agreement B) coverage (which reimburses the entity once by laws indemnification provisions have been activated in the event of a covered claims situation), and “Side C” coverage (defense and indemnity for covered entities),” Side “A” coverage protects the Ds and Os, collectively, for non-indemnifiable situations only (with no entity coverage provided).   Historically, the early D&O policies in the 1940s and 1950s (and written exclusively by Underwriters at Lloyd’s, London) covered only the “Side A” exposure as it was originally designed to strictly protect the directors and officers, since little other protection from legal actions against directors or officers was available either by insurance or the corporate indemnification.   This means that coverage under “Side A” is triggered when the entity is not permitted – or unable – to indemnify these decision-makers, or if it is financially unable to do so. Many “traditional” D&O insurers offer this product, although some insurers will write this exposure on an excess coverage basis only (over another insurer’s underlying “A” “B” “C” D&O insurance).  [See next page for examples of “non-indemnifiable situations.]  

Confusingly, many insurers offering “Side A” D&O insurance have several different coverage forms available from which the buyer must choose – generally, the objective would be to purchase the broadest possible coverage policy, and there is variance of coverage breadth among available insurers.
The best “Side A” coverage as offered by many D&O insurers (and known as “Excess Side A DIC”), is generally subject to the following features and conditions (there is variance from insurer to insurer):

· Coverage is non-cancelable (and non-rescindable, once premium has been paid).  Non-rescindable coverage is desirable;
· Coverage contains strong ‘severability’ coverage provisions – it is designed to provide greater protection for “innocent” directors, than is available in “traditional” D&O insurance.  FULL severability is desirable;

· Coverage will likely contain ‘0’ per claim deductible provisions;
· There is usually a “drop down” (or “DIC” - difference in conditions) feature, which generally means that coverage will respond if the underlying “Side A” coverage is unavailable due to insurer insolvency,  wrongful refusal to pay a claim, or even (in the best forms), many additional situations;
Many publicly-traded entities have seriously considered replacing at least part of their “traditional D&O” limits with “Side A” DIC D&O limits (almost always in an excess limits position). This consideration is often driven by concerned directors, and specifically “outside” directors.

As the interest in “Side A” coverage is driven in large measure by directors and officers of the organization having concern for those claims which cannot be indemnified by the organization, there are generally two instances that can arise when indemnification may not be possible:

1. The organization is not financially able to indemnify the directors and officers (thus, defaulting on the bylaws indemnification’s promise to provide indemnification), and/or,
2. Statutory law does not permit indemnification. This instance would likely involve a shareholder derivative suit and the majority of states do not permit total indemnification for settlements or judgments arising out of such actions. (The attached Exhibit reflects the current known status on a state-referenced basis.)  It should be noted that the reference to individual states refers to the state of charter of the organization, and not the state of headquarters or major operations.
INDEPENDENT DIRECTORS LIABILITY COVERAGE (IDL)

This new product currently offered by only a few D&O insurers, is similar to “Side A” coverage, but applies only to individuals who have no other relationship to the organization, except as an “outside” director. Coverage under the Independent Directors Liability Coverage is provided for or is subject to the following:

1. Coverage is provided for defense expenses;

2. Coverage is provided for settlements/judgments for these “independent” directors in both indemnifiable and non-indemnifiable securities and other claim situations when the primary traditional D&O insurance has been rescinded;
3. The policy generally excludes coverage for a claim due to a restatement of financials or application of a non-severable warranty; or when the traditional insurance cannot be accessed due to an organization’s bankruptcy.

Other key coverage provisions include:
· Coverage is non-cancelable and non-rescindable, generally, once the premium has been paid;

· The policy provides specific cover for audit committee independent directors;

· No per-claim deductible (generally);

· The potential for alignment with underlying  “Side A” coverage;

· Peace of mind for “independent” directors, who may be removed from daily decision-making and activities of Executive Officers of the organization.

A potential drawback might be insurers who require individual applications for independent directors to be covered under many of the policies offered by insurers..

PERSONAL DIRECTORS LIABILITIY COVERAGE (PDL) 
This relatively new product (again, currently offered by only a few insurers), is underwritten for individuals and allows them a single D&O policy to apply to each individual’s corporate directorships (whether for-profit or non-profit), and the policy follows each person’s exposure as a director from entity to entity, on an excess limits basis. The limits under the Personal Directors Liability policy are not shared with other individuals, and can be tailored to cover one, all or any desired combination of boards served by the individual. This policy is underwritten on an “excess” basis (any other D&O insurance, and/or indemnification available, is primary). This policy should be viewed as the last line of defense and/or coverage for prominent individuals. Generally, the maximum limit available is $10 million annual aggregate, including defense expenses, per covered individual.

Coverage features under the Personal Directors Liability Policy would generally include:

· Policy not subject to a per-claim retention amount;

· Policy allows the insured the freedom to select defense counsel (the insurer must “bless” this selection, based upon lawyer experience/capability);

· Policy includes Spousal coverage;

· Policy includes the ability to cover a bi-lateral extended reporting period activation aspect.

Chubb, a leading provider of this coverage, has underwriting guidelines which provide that the PDL Policy will not be inclusive of coverage for:

· “Insiders” of the organization;

· “Public official” exposures;

·  Situations where underlying D&O insurance is deemed inadequate or financially unavailable.

RETIRED DIRECTORS LIABILITY INSURANCE
Although presently offered by only one or two insurers (ACE-Westchester was the originator of the product), this specialized D&O insurance anticipates a need for continuing D&O insurance by retiring Board members, who, once retired, will have little voice in decisions relating to insurance.  Since “traditional” D&O insurance is generally written for only a one-year term, and Sarbanes-Oxley legislation carries a five-year statute of limitations, this product has appeal to concerned, retiring directors.  Up to $10 Million in limits is available, and, and this product can supply a measure of certainty to a retiring director, in the face of many uncertainties involving the corporate D&O insurance program, bot at the time of the director’s retirement, and moving forward.
This product is offered in conjunction with the Retired Directors Assurance Association, and additional information is available at the web site www.retireddirectors.com .  One or more additional insurers may also be willing to underwriter this product, as well.
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